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WWelcome to our June 2020 VAT:alert. This briefing contains timely information on VAT 
issues that may affect your business. 
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The Government has announced unprecedented measures that will 
help to relieve pressure on businesses affected by a slowdown in 
trade caused by the Coronavirus. Many businesses have been told 
to close potentially for a few months and managing cashflow will be 
critical if they are to survive.

COVID-19 – The UK Government’s VAT support 
measures

Personal protective equipment (PPE)

The Government continues to introduce support measures to help 
businesses through these challenging times. The latest include the 
temporary zero rating of personal protective equipment.

For the three-month period from 1 May to 31 July all Public Health 
England-recognised PPE will be zero-rated regardless of who it is 
supplied to. This follows the earlier announcement for zero rating of 
imports of PPE for certain health care providers. The extension to 
the zero rating will be welcome by all businesses, especially those 
not able to fully reclaim VAT due to their partial exemption or non-
business status.

HMRC also released guidance on the new licensing requirements for 
exporting PPE. 

Duty Deferment Accounts

HMRC announced that holders of Duty Deferment Accounts can 
delay payment of all, or part, of their customs duty and Import VAT 
liability beyond the end of their payment due date (normally the 
fifteenth day of the month following the month of importation). 
Approval will need to be sought from HMRC on a case-by-case basis 
with agreed terms on when the delayed payment is to be made.

Duty Deferment account holders will be able to continue using their 
accounts during the extended payment period (where approved) 
unless there is a default on a subsequent payment in that period, 
in which case HMRC may consider suspending the account. The 
outstanding payment will not affect the duty deferment limit so it will 
not be necessary to increase the guarantee to cover the outstanding 
payment. Where HMRC agree to an extended payment period, 
interest will not be charged on the outstanding payments provided it 
is paid in full by the agreed date.

For further information on this, and other measures being introduced 
to assist with the economic effect of COVID-19, you can visit our 
Coronavirus – Practical Guidance for businesses today Hub for our 
latest updates and insights.
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Option to tax notifications

HMRC recognises that social distancing makes it difficult to obtain 
and post original documents and have introduced temporary 
changes to the rules for submitting a notification of an option to tax. 
The time limit to notify HMRC has been extended from 30 to 90 days 
for decisions made between 15 February and 31 May 2020.

The notifications can also be sent by e-mail to 
optiontotaxnationalunit@hmrc.gov.uk.

Zero-rating of e-publications from 1 May 2020

On 30 April the Government released several announcements and 
issued Revenue & Customs Brief 3/2020 to bring forward the zero-
rating of hitherto standard rated supplies of certain e-publications 
from 1 December 2020 to 1 May 2020. The Government said its 
intention is to reduce the cost of access to online publications when 
people need to stay at home and schools and libraries are closed. 

This alignment of the VAT treatment for physical and digital 
publications should be welcome news for publishers and consumers 
provided the VAT saving is passed on to consumers. Suppliers 
were not given much time to adjust their VAT accounting systems. 
However, it should be noted that not all e-publications will benefit 
from the zero-rate. E-publications predominantly devoted to 
advertising or to audio or video content and audiobooks are among 
those items that remain subject to 20% VAT. 

Where subscription services for e-books have been invoiced in 
advance and VAT has already been paid upfront, HMRC will allow 
suppliers to issue credit notes and refund the VAT to consumers for 
the proportion of the annual subscription that runs beyond 1 May 
2020.

As previously reported, the liability of e-publications sold before 1 
May 2020 is under litigation and, in HMRC’s view, remain standard-
rated. 

Domestic reverse charge for construction services delayed 
until 1 March 2021

HMRC has published Revenue and Customs Brief 7/2020 to 
explain that the implementation of the domestic reverse charge 
for construction services will be delayed for a period of 5 months 
from 1 October 2020 until 1 March 2021 due to the impact of the 
coronavirus pandemic. The new rules, which will require main 
contractors to account for VAT on services supplied by sub-
contractors have been delayed for a second time. However, this is 
welcome news for the construction industry sector that has been 
badly affected by the lockdown restrictions.

COVID 19 – Business responses to the Coronavirus 
challenges

Changes to income streams – changes to VAT liability and 
input tax recovery

Businesses responding to the challenges of the Coronavirus 
pandemic may experience changes to their income streams and/or 
a change to how they use their resources to generate this income. 

Changes to income streams can result in a different VAT liability e.g. 
a restaurant making standard rate sales of catering may change to 
supplying zero-rated sales of cold takeaway food. Such changes 
may require a review of the VAT reporting and invoicing procedures 
and these are covered in more detail in the next article concerning a 
change from physical to virtual events. 

For businesses that make both taxable and exempt supplies, a 
change in their income streams will also have an impact on how 
much input VAT they can recover. These businesses should review 
how their current input tax calculations are affected and whether 
a ‘fair and reasonable’ VAT recovery is still being achieved. If the 
calculations have been based on turnover under the ‘standard 
method’, businesses should consider whether a different calculation 
might result in a more fair and reasonable VAT recovery and the 
annual adjustment calculations provide a good opportunity to do 
this. If it looks as if a calculation that is not based on turnover might 
be more appropriate, this would need HMRC’s approval and can only 
be backdated to the beginning of the current tax year. 

Businesses should also ensure they are familiar with the VAT rules 
on donations, gifts and grants. 

Changing from physical to virtual events 

With the forced cancellation of events like conferences and 
training courses many businesses are offering virtual events as an 
alternative. Instead of having everyone in the same room, organisers, 
presenters and participants are in different locations and may even 
be in different countries. 

Organisers should be aware that this not only changes the place of 
the event itself but also the ‘place of supply’ for VAT purposes. For 
virtual events, different VAT rules apply, and it will be necessary to 
differentiate between supplies to businesses and consumers. 
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The rules for B2B supplies are fairly straightforward. The place of 
supply is generally the country where the customer is located, and 
the customer takes responsibility for accounting for the VAT under 
the “reverse charge” rules. 

However, the rules for B2C supplies are more complicated. Whilst 
VAT is usually due in the place where the service is ‘performed’ this 
does not apply if the presenter/trainer and the participant are not in 
the same country. In these circumstances, VAT should be charged in 
the place where the supplier is located. However, the place of supply 
changes again where consumers are invited to simply download 
content instead of intending live events, because of the special rules 
for ‘digital services’ which are taxed at consumer’s location. In this 
case, organisers should in principle register in those EU countries 
where their customers are located but can opt to register under 
the EU wide ‘Mini One Stop Shop’ (MOSS) simplification and avoid 
the need for multiple VAT registrations. It should be noted that 
this regime is only open to UK businesses until the UK leaves the 
European VAT system on 31 December 2020. A MOSS registration 
may be required in one of EU countries after this date. 

Thought should also be given to other scenarios such as whether 
online presenters based in other countries might create a business 
establishment for VAT purposes, and how organisers treat any 
cancellation fees that they are charged by their suppliers. 

Brexit updates

Proposed VAT changes could hit online market places and 
delivery agents

The Government has announced a consultation that could 
significantly impact the VAT accounting treatment for online market 
places (OMP) and possibly delivery agents. 

This is part of the alignment of how EU and non-EU goods will be 
treated after the UK leaves the EU Single Market and Customs Union 

on 1 January 2021. It is being proposed that where online consumer 
sales are made by overseas suppliers via an OMP (such as Amazon 
and eBay, etc.) the obligation to account for VAT will shift from 
the supplier to the OMP. There is currently a similar obligation for 
platform providers to account for VAT on consumer sales of digital 
services, but it is envisaged that this obligation will extend to OMP’s 
for all B2C sales of goods valued below £135. 

Where an OPM is not used and the goods are sold directly to UK 
consumers from the seller’s own website, the seller will remain 
responsible for the VAT. However, HMRC are looking at ways in 
which the delivery agents (such as Royal Mail, DHL, UPS, etc.) can 
police the VAT system and ensure that their overseas customers are 
registered and accounting for VAT correctly. 

The consultation is an attempt to ensure VAT is collected on all 
consumer sales in the UK by moving the payment point away from 
the importation to the point of supply in the UK. 

However, transferring the liability for the VAT to the OMP, and asking 
delivery agents to verify the VAT status of its customers, is likely to 
add significant extra administration costs to both these sectors. 

These changes will only apply to B2C sales valued at £135 or less. 
This is the same threshold for customs duty relief. However, the 
current £15 threshold that avoids import VAT will be abolished from 
1 January 2021. Therefore, VAT will be due on all standard-rated 
sales up to £135 and HMRC are looking at ways to collect this tax 
efficiently. Placing the obligation on the OMP will mean that HMRC 
will only need to deal with a much lower number of UK taxpaying 
entities compared with the much larger number of overseas 
suppliers across the EU and further afield. 

 More information can be found here and on our Brexit pages. 
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Call-off stock rules

HMRC has updated its guidance for the new rules for call-off stock 
that came into force on 1 January 2020 and has added information 
on when ‘small losses’ of goods destroyed, lost or stolen may be 
disregarded for deemed acquisition purposes. These rules will be 
valid until the end of the year whilst the UK is still in the EU VAT 
regime. 

News from the UK Courts

Royal Opera House - VAT refunds when you are partly exempt

A recent decision at the Upper Tribunal seems at first glance to 
be narrowly focused on the particular sector in question, but the 
decision on a technical VAT point that has been argued over for 
decades could have much wider implications for all partly exempt 
businesses. The Royal Opera House in London was seeking to 
increase its refunds of input VAT on the costs of its productions. It 
was already agreed that the production costs had a direct link to 
programme sales and certain commercial sponsorship which gave 
the theatre some proportionate recovery of VAT. 

The First Tier Tribunal also agreed that there was a necessary ‘direct 
and immediate link’ to catering sales. HMRC argued that despite 
the production costs being a direct factor in encouraging people to 
buy tickets, the link with the catering sales was only consequential 
without the necessary direct and immediate link required by VAT 
(a ‘cost component’ test). It was accepted that the income from 
catering and retail sales was used together with ticket income and 
Arts Council funding to support the artistic output of the theatre and 
that the production costs enabled them to attract patrons to what 
was described as a ‘fully integrated visitor experience’, including 
the extensive catering facilities, far more than a normal West End 
theatre. 

However, in a disappointing judgement, the Upper Tribunal adopted 
what some believe is an overly narrow analysis in deciding that 
incurring costs that enabled the catering sales to take place did not 
mean that there was a direct and immediate link with those sales. 
The lower Court had found that like an earlier case involving Chester 
Zoo where ‘everything was driven by the animals’, so everything was 
driven by the opera or ballet at the Royal Opera House. The Upper 
Tribunal, however, dismissed this analysis by deciding that only 
general overhead costs could be treated in this way. The production 
costs were not ‘overheads’ but specific operational costs with a 
direct and immediate link only to the VAT exempt ticket sales. Any 
link with the catering sales was only indirect.

The Royal Opera House lost its appeal for higher VAT refunds and 
the Court’s findings could have implications for all partly-exempt 
businesses that have significant core expenditure if HMRC are able 
to argue that the costs have a direct link only with the VAT exempt 
sales. Input VAT refunds could be significantly reduced as a result. 

Other UK court decisions in brief

In the case of Virgin Media the Upper Tribunal agreed with HMRC 
that the contractual agreements allowing an annual payment instead 
of monthly payments for taxable services did not amount to a 

“prompt payment discount” on which VAT would not have been due 
under legislation valid at the time but amended since. 

In its YMCA decision, the Upper Tribunal agreed with HMRC that 
the provision of ‘housing related support services’ constituted VAT 
exempt welfare services.

Rank had submitted and received a number of VAT repayment 
claims for different VAT periods on the basis that Bingo should be 
VAT exempt. One claim, however, was rejected and the Court of 
Appeal agreed with HMRC that the claim was out of time and could 
not be offset as proposed by the taxpayer. 

In another issue the Upper Tribunal ruled in favour of Rank and Done 
Bros. It held that the takings of different gaming machines should be 
treated the same for VAT when there was no significant difference 
in the machines in the eyes of the average customer. HMRC has 
released Business Brief 5/2020 clarifying how to deal with related 
claims.

 

News from the Court of Justice of the European 
Union (CJEU)

Can input tax be recovered as a windfall? 

In essence, the Zipvit case, which has been rumbling on for several 
years now, is about whether a business can benefit from a windfall 
by recovering input tax that was arguably never paid. 

Postal services, in line with legislation and guidance at the time, 
were generally believed to be exempt from VAT. Accordingly, VAT 
was neither charged nor paid until the CJEU held in 2009 that some 
of these services were in fact taxable. HMRC did not assess Royal 
Mail for any VAT in previous VAT periods because Royal Mail had 
acted in accordance with UK VAT law and had not collected any VAT 
from its customers. 

Some customers, however, including Zipvit, asked HMRC for VAT 
refunds arguing that, presumably a portion of the amounts they paid 
to Royal Mail must have constituted VAT if the underlying supply was 
held to be taxable. Zipvit appealed up to the Supreme Court which 
has now referred its questions to the CJEU. 
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In principle, the Supreme Court wants to know whether VAT can 
be deemed to be ‘paid’ or at least ‘due’ in these circumstances and 
whether a VAT invoice is necessary to recover any such input tax. 

The timing of the referral seems odd as the UK may have left the EU 
VAT regime by the time the CJEU releases its decision, but the value 
of the claims stood behind this case is believed to be £1 billion. 

Cost sharing groups cannot extend across borders

In the AG’s opinion in Kaplan, the Advocate General proposes that 
the VAT exemption for cost sharing groups should not extend to 
groups established outside the EU. This case was taken by a group 
of UK-based international colleges who were members of a UK VAT 
group. 

UK education providers widely use recruitment agents to recruit 
their international students. As education is exempt from VAT the 
education providers are unable to recover the VAT they pay on the 
recruitment fees they are charged. 

For a number of non-VAT-related reasons the taxpayer established 
the cost-sharing group in Hong Kong where there is no VAT regime. 
As a result, the worldwide recruitment services could be bought 
in VAT free and the group had sought to provide these services 
VAT free to the UK-based education providers in line with the VAT 
exemption rules for cost sharing groups. As in the previous CJEU 
decisions, when defining the scope of the cost sharing exemption 
the Court will likely follow the AG’s proposal and confirm the narrow 
application. 

Can a subsidiary constitute a ‘fixed establishment’?

A subsidiary and its parent company are two separate legal entities 
and therefore two different VAT subjects. Conversely, a head 
office and its branch or fixed establishment are parts of the same 
legal entity and therefore generally a single taxable person. In its 

Dong Yang decision, the CJEU confirmed its previous view that 
under certain circumstances the European Union subsidiary of a 
company established outside the European Union can be a fixed 
establishment of the parent. 

However, it cannot be inferred from the mere presence of a 
subsidiary that the parent company has a fixed establishment in 
the EU. Whilst the Court provided welcome confirmation that a 
service provider is not required to examine the contractual relations 
between parent and subsidiary for this purpose, it would have lifted 
uncertainty for businesses if it had clarified the circumstances 
where a subsidiary could be regarded as a fixed establishment. 

Zero-rate on commodities - UK loses infraction proceedings on 
Terminal Markets Order 

The Court decided against the UK in the infraction proceedings with 
regard to commodity markets and the Terminal Markets Order. It 
held that the UK extended the zero-rate further than it was permitted 
to without asking for a derogation. The Government has stated that 
it is reviewing this decision and that businesses are not required to 
pay any VAT on historic transactions. The current law applying to 
derivatives trades means no VAT is due and this will remain the case 
while the UK considers next steps. There is unlikely to be any change 
in law before the UK leaves the EU VAT regime on 1 January 2021. 

Input tax recovery for holding companies

In yet another case dealing with input tax recovery and aborted 
transactions, the Advocate General (AG) opined that mixed holdings 
have the right to full VAT recovery on acquisition costs of shares in 
a company to which they intended to supply taxable services. In her 
view, this right applies irrespective of the actual amount of output 
VAT that would be due on the intended services. This is very helpful 
in its clarity and we would welcome a confirmation by the Court. 
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VAT exemption for pension fund management services

There has been a raft of litigation to determine whether and under 
which conditions pension funds qualify as ‘special investment funds’ 
and can therefore receive fund management services free of VAT. 

The United Biscuits case was about whether such services could be 
exempt under the VAT exemptions for insurance and the need for 
fiscal neutrality and a level playing field. The AG suggests that they 
cannot. Even if the Court overturns this decision this should only 
have retrospective effect as the UK changed its law with effect from 
1 April 2019. Since then insurers have no longer been able to treat 
their supplies of pension fund management services to non-special 
investment funds as VAT exempt. The Government has announced a 
review of VAT on fund management services in its March Budget. 

How we can help

Our VAT specialists offer a wide range of bespoke services to 
support your business, including:

• Governance and VAT risk management

• Specific transaction-based VAT consultancy

• Land and property transactions (including construction 
services)

• Business mergers, acquisitions and restructuring

• Businesses expanding internationally

• Overseas businesses coming to the UK
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